Tema 1

OBLLUME NOHATUA
MEXAYHAPOOHOIO
YACTHOIO NMPABA

1.1. IPEAMET U CUCTEMA
MEXAYHAPOAHOIO YACTHOIO NMPABA

Me:xaynapoanoe yactaoe npaso (MYII) — sTo kommIekcHasg TpaBoBas CHC-
TeMa, 00beUHSIONast HOPMbI BHYTPUTOCYIAPCTBEHHOTO 3aKOHOIATEIbCTBA,
MEXIYHAPOIHBIX JOTOBOPOB 1 O6I)I‘{Zl€By KOTOPbBIE PETYJINPYIOT UMYIIIECTBEHHDBIE
1 JIMYHBIE HEUMYIIIECTBEHHbBIE OTHOIIEHUSI, OCJI0KHEHHbIE MHOCTPAHHBIM 3JIe-
MEHTOM (TO eCTh OTHOIIEHUST MEXK/YHAPOHOTO XapaKTepa), C ITOMOIIBIO KOJI-
JIM3MOHHO-IIPABOBOTO M MaTE€PUAILHO-IIPABOBOTO MeTo/10B. Takum o6paszom,
HOPMBI MEKIYHAPOAHOTO YACTHOTO [IPABA PETYJINPYIOT TPAKIAHCKO-TIPABOBDIE,
TPY/IOBbIE, CEMENHBIE U [PyTHE UMYIIeCTBEHHBIE U JIMYHbIE HEMMYII[eCTBEHHbIE
OTHOMIEHWA C THOCTPAaHHBIM 3JIEMEHTOM.

MUYII onpesiesisieT MpUpPoOy HOPM MEXK/YHAPOIHOTO YACTHOTO TIPaBa, CIo-
COOBI IIPEO/IOTEHNST KOJUIM3HOHHBIX CUTYAINH, IPakIAHCKO-IIPABOBOE T10JI0-
JKEHIEe HHOCTPAHIIEB, JIUI] 6€3 rPaskIaHCTBA, HHOCTPAHHBIX I0PUIAUYECKUX JIUI]
11 TOCYZIAPCTB, BHEITHEAKOHOMUYECKNE CAEKH, HOPSIOK PACCMOTPEHUS CIIOPOB
C MHOCTPAHHBIM 3JIEMEHTOM U JIP.

K rpynie nMyIeCTBEHHbIX OTHOI_HE‘HI/Iﬁ, HOCAIINX HEeBJIACTHBIN XapakrTep,
IS KOTOPBIX XapaKTePHO HAJIWYe MHOCTPAHHOTO 3JIEMEHTa, OTHOCSTCSI:

QO uMyIeCTBEHHbIE OTHOIIEHSI, CYOBEKMOM KOTOPBIX BBICTYIIAET CTOPOHA,
0 CBOEMY XapaKTepy sIBJISIONIASICS HHOCTPAHHOM. DTO MOKET OBITh HHO-
CTpaHHOE (pU3MUecKoe MM IPUANIECKOE JIUII0 UM HHOCTPAHHOE TOCY-
JlapCTBO;

O uMyIecTBEHHbIE OTHOIIEHUS, ITPU KOTOPBIX BCE YYACTHUKH ITPUHAJIEKAT
K OJIHOMY TOCY/IAPCTBY, HO 006€KM, B CBSI3W C KOTOPBIM BO3HHUKAIOT COOT-
BETCTBYIOIINE OTHOIIEHWSI, HAXO/IUTCS 32 TPAaHUIIEH;

U uMyIiecTBeHHbIE OTHOIIEHNS, BOSHUKHOBEHHE, M3MEHEHIE NJIH TIPeKpa-
IHIEHIE KOTOPBIX CBSI3AHBI € 10PUOUHECKUM (PAKMOM, UMEIOUUM MECO 3a
epanuyert (MpUIMHEHWE BPe/ia, 3aKII0YeHIe I0TOBOPA, CMEPTD U T. /1.).
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[Tpu aTOM HEOOXOAUMO OTMETHTD, YTO B KOHKPETHOM IIPABOOTHOIIEHUH T10-
JOOHbBIE BADHAHTHI MOTYT IPUCYTCTBOBATD B JIOOBIX COUETAHSIX, BKITIOUAS 1 Ta-
KI€e cJrydau, KOT/[a Bce TPU M3JI0KEHHBIX BADHAHTA CYIIECTBYIOT B O/THOM TIpak-
TUYECKON cuTyanuu. TeM He MeHee B COCTABE TIPABOOTHOIIEHUS JIOCTATOYHO
HAJIMY WS XOTs1 ObI OHOTO U3 YKA3aHHBIX 9JIEMEHTOB, YTOOBI OHO IMEJIO MESKLY -
HAPOJHBII XapakTep. B poccuiickoM TpaskIaHCKOM 3aKOHOJATENbCTBE UHO-
CTPAHHBII 2JIEMEHT B YACTHOIIPABOBOM OTHOIIIeHUU onpesessercs 1. 1 ct. 1186
Ipaxxpanckoro konekca Poccuiickoit Mexpepanuu (I'K PD).

«C TOYKM 3peHUs coflepsKaHUs OTHOIIEeHUd, BXosnme B peaver MYII,
MOJKHO Pa3/ieJIuTh Ha CIeyTONe OCHOBHBIE TPYIITIHL.

1. OKoHOMUYeCKWe, X035CTBEHHBIE, HAYYHO-TEXHIYECKNE W KyJIbTYPHBIE
CBSI3U B TOW UX YaCTH, KOTOPAs TOATMAIAET IO/l YKAa3aHHbIE BBINIEC KPUTe-
pun. B nannom cayuae 3azaya MYII cocTouT B peryinpoBaHuu /1€JI0BbIX
KOHTAKTOB OPTaHU3aINii U PUPM PA3TUIHBIX CTPAH.

2. OTHONIEHUS ¢ yYaCTUEM MHOCTPAHIIEB, 3aTPAruBAIONIIe UX NMYIECTBEH-
HbIe U TUYHbIE HEMMYTIIECTBEHHbIE, CEMEeITHbIE I HEKOTOPbIE IPYyTHe Mpa-
Ba YaCTHOTIPABOBOTO XapakTepa. 31ech 3amada MYII cocrout B perymm-
POBAHUU TIOJIOKEHUST MHOCTPAHIIEB HAa TEPPUTOPUH APYTUX TOCYIAPCTB
U B CO3/IAaHUN TapaHTHUl /st GeCTPETNSITCTBEHHOM pean3auy TakKoro
poza mpas» .

Hayxka MeskyHapoIHOT0 YaCTHOTO TpaBa COCTOMUT M3 00mIell 1 0COGeHHOI
vacreil. [IpeqMeToM paccMOTPEHUsT 06uieti yacmul IBJISTIOTCST UICTOYHUKY MEXK-
JIYHAPOHOTO YAaCTHOTO MIPaBa, METOBI PETYIUPOBAHNUS, YICHNE O KOJIITU3UOH-
HBIX HOPMaX, HAI[MOHAJIBHBIN PEKUM ¥ PEKIM HAnOOJIBINEro 61arompusiTCcTBO-
BaHUS, TPUHIINII B3ANMHOCTH U pyTre npuammns MYII, mpaBoBoe mosoxenne
CcyOBEKTOB IPasKAAHCKO-TIPABOBBIX OTHOMIEHWIT ¢ MHOCTPAHHBIM 3JIE€MEHTOM;
roCyIapCTBO KaK 0COOBIN CYyOBEKT IPask/IaHCKO-IPABOBBIX OTHOIIECHHIT ¢ MHO-
CTPAHHBIM 2JIEMEHTOM; MHOCTPAHHbIE IOPUINYECKIE JINTAa U THOCTPAHHbBIE TPa-
skane. B ocobenmyo vacmo BXOIST CIeyOIIIe Pasaesibl: TpaBo COOCTBEHHOCTH,
006s13aTeTbCTBEHHOE TIPaBO; KPEIUTHBIE W PACUYETHBIE OTHOIEHNST; 00sI3aTehb-
CTBa W3 IIPABOHAPYIIEHUI; aBTOPCKOE ¥ MATEHTHOE MMPaBO; ceMeifHoe TIPaBo;
HACJIe/ICTBEHHOE [TPABO, TPY/IOBbIE OTHOIIEHUST, MEK /[y HAPOHBII IPaKIaHCKUI
mpoiiecc.

OCHOBHBIMU TEHJIEHIIUSIMY PA3BUTUS MEXKYHAPOHOTO YACTHOTO IIPaBa Ha
COBPEMEHHOM 3Tarle MOKHO CUUTATD!

Q cTpemisene K yHU(PUKAITUN TPABOBLIX HOPM ITyTeM TIPUHATHS MEK/TyHA-

POJHBIX JOTOBOPOB 1 TUTIOBBIX 3aKOHOB;

O nostBJIeHNE KOJLTM3UU MEKILY HOPMaMU MEKITYHAPOIHbIX IOTOBOPOB B 06-

nactu MYII;

' Taspunoe B. B. MeskayHapoaHoe yacTHoe 11paso: Kparkuii yuebubiii kype. — M.: Hop-
Ma, 2006. — C. 6.
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QO cosepurenctBoBanue u xogudukarnuga sopm MUII na nannonaapnom
YPOBHE;

O BospacTaHue PoJiv MPUHIUIA ABTOHOMUK BOJIM CTOPOH, HIepexo/l K boJiee
ruOKUM HOPMaM KOJUIM3HOHHOTO [IPaBa;

O pacmpenne cepsl eiicTBIS MeXK/LyHaPO/JHOTO YaCTHOTO 1TpaBa (KOCMU-
Yyeckasl JeaTeJbHOCTD, aTOMHAs 9HEPreTHKa, TPAHCIIOPT, CPE/ICTBA CBA3U
u zIp.).

1.2. KOJUIUSUOHHbIE U MATEPUAJIbHO-NMPABOBbDIE
METOAbI PEMNYJIMPOBAHUA B MEXXOAYHAPOAHOM
HYACTHOM NPABE

OOIM METOIOM PEryINPOBAHUST YACTHONPABOBBIX OTHOIIEHUI, OCIOKHEH-
HBIX UHOCTPAHHBIM 3JIEMEHTOM, SIBJISIETCS MEeTO/ [elleHTPaIn3alluii U aBTOHO-
Mun Bosu ctopoH. Ho oreuecTBennas AOKTprHA UCXOAUT U3 Toro, yro MUII
CBOMCTBEHHDI CTIETM(DUIECKITE TIPUEMBI U CPEICTBA PETYTUPOBAHMST TIPaB 1 00s1-
3aHHOCTEN YYaCTHUKOB TPAKAAHCKUX IPABOOTHOIICHUI MeXK1yHAPOJHOTO Xa-
paxTepa. MoXKHO BBIZIETUTBD CJIeIyToITHe (DOPMBI OCYIIIECTBICHUS METOIOB MEK-
JlyHapOAHOI0 YaCTHOI'O IIpaBa:

U nanuoHaJIbHO-TIPaBOBas — IIyTeM IMPUHATUSA TOCYIaPCTBOM KOJJIN3UOH-
HBIX JIHOO MaTEPUAIILHBIX HOPM;

U MexkayHapoHO-TIPaBoOBas — II0CPECTBOM IPUHATHSA YHU(PUIIMPOBAHHBIX
KOJITU3MOHHBIX HOPM, TIPUHSATHIX JTUO0 MEKIYHAPOIHBIMHU JTOTOBOPAMI,
J60 Ty TeM CO3IMAHISI OMMHAKOBBIX T10 COAEPIKAHUIO IPAKIAHCKO-TIPABO-
BBIX HOPM, TO €CTh YHU(DHUIINPOBAHHBIX (e AMHOOOPA3HBIX ) MATEPHATHHBIX
HOPM.

JlocTaTouHO peaKa CuTyalus, Korjaa 00IecTBEHHOE OTHOIIEHIE BOZHUKA-
eT MeKIY cyOheKTaMt OHOM U TOH JKe TOCYAapCTBEHHON TTPUHAIEKHOCTH
¥ B paMKax TPaHUI] KOHKPETHOTO TocyapcTBa. OHAKO eClIM OHO UMeeT OJTHY
WJIN HECKOJIBKO COCTABJISIONINX, TIPUAIONTIX COOTBETCTBYIONIEMY OTHOIIICHUIO
MEsKLyHAPOAHBII XapakTep, TO MOA0OHBIN (haKTHIECKHUIT COCTaB OHOBPEMEHHO
«TIPUBS3bIBACTCS» CPa3y K HECKOJIBKUM ITPABOBBIM CUCTEMaM, KaK/ast U3 KO-
TOPBIX TIOTEHIINATBHO MOKET OBITh NCITOJIb30BaHa B JAHHOM cy4dae. [Ipn aTtom
3a/1a4a MPaBONPUMEHUTE/IS 3HAUUTETBHO YCIOKHSICTCS, TaK KaK M3 BCEX CHC-
TEM, C TIOMOMIBIO KOTOPBIX MOKHO OTPEryJIMPOBATh B3AUMOOTHONIEHUS CyOh-
€KTOB, HEOOXOMMO BBIOPATD OHY.

Kosmsuonnomy crioco0y perysmposanus MUII 06s3aH0 CBOUM BO3HUK-
HOBEHUEM U JasibHeimM pazsutreM. B mureparype mo MYII 066raH0 oTMeda-
€TCs, YTO TIPU TTPABOOTHOTIIEHNN ¢ THOCTPAHHBIM 3JIEMEHTOM BCET/Ia BO3HUKA-
€T TaK Ha3bIBAEMBIN KOJIIM3MOHHBINA BOTIPOC: HEOOXOANMO PEITUTh, KAaKOH 13
JIBYX KOJLTUAMPYIONTNX 3aKOHOB MOJIEKUT TPUMEHEHUTO — JAeHCTBYIONTNI Ha
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TEPPUTOPHH, T/Ie HAXOUTCS CY/l, PACCMAaTPUBAIOITUI /1710, M MHOCTPAHHBIT
3aKOH, TO €CTb 3aKOH TOI CTPaHbI, K KOTOPOIl OTHOCUTCS MHOCTPAHHBIN 3JIEMEHT
B paccMaTprBaeMoM jiete. Komnanonnyio mpo6aeMy MOKHO YCTPAHUTD Iy TeM
HCII0JIb30BAHUS TAK HA3bIBAEMBIX KOJLIM3UOHHBIX HOPM, YKA3bIBAIOIINX, KAKOM
3aKOH TIOJIJTE;KUT TPUMEHEHWTO B TOM WJn mHOM carydae. CiieioBaTesbHO, caMa
KOJUTM3MOHHASI HOPMA He Pa3pelliaet 1o CyNIecTBY IIPABOOTHOIIEHUE, & OTChLIA-
€T K MaTepuaJIbHbIM HOPMaM, TIPeLyCMaTPHUBAIONITUM COOTBETCTBYIOTINE TTPaBH-
na. U Boripoc Gy/ieT pemarbest Ha OCHOBAHUU HTHX TIPABUIL.

Konnuamonnsrit MeTO MTHOT 1A HA3BIBAIOT OTCHIIIOYHBIM, TOCKOJIBKY, TTO MHE-
HUIO HEKOTOPBIX MCCJIe0BaTENei!, KOIIM3NOHHAST HOPMA JIUIIb «IIePelacTs
COOTBETCTBYIOTINE OTHOIIIEHNS Ha pa3peleHe KOMITETEHTHOTO MPAaBOTIOPSI/IKA,
a He PEeryJInpyeT ux cama.

[TpuMereHne KOJTM3UOHHOTO METO/Ia HEOOXOANMO B CIEAYIONINX CIydasiX.

1. B kauectBe 061mero cybcuamapHoro Havaa, mo3BoJISAI0NIEr0 BOCIOJIHUT
pobestbl, o6pasyroecst Ipyu YHUMDUKAIME MaTepPUaTbHO-TPABOBBIX
HOPM.

2. B kauecTBe OCHOBBI JIJIs1 PETYJINPOBAHUS OTHOIIEHUH, BO3HUKAIOIINX B OT-
JIeTTBHBIX chepax COTPYAHUYECTBA, U C YIETOM KOHKPETHBIX YCIOBHI €r0
peasnzaiuu.

3. B cayuasx, Koria IpUMEHEH e eIMHO0OPasHBIX MaTePUaTbHO-TTPABOBBIX
TIPEINMMCAHNH 110 TeM WJIM WHBIM TPUIUHAM 3aTPYAHEHO.

ITomMuMo MaTepuaIbHO-TTPABOBBIX HOPM MEKTyHAPOAHBIX cornatennii, MUTI
BKJIOYaeT B cebs 1 MaTepUaibHO-TIPAaBOBbIE HOPMbI BHY TPEHHET0 3aKOHOIaTe Ib-
CTBa, TIpeTHA3HAYCHHBIE 7T PETYJINPOBAHNS TPAKAAHCKIX OTHONIEHNI € WHO-
CTPAHHBIM 3JIEMEHTOM.

MarepuajibHO-IPABOBOI METOJ peryupoBanus. Pasperierue mpobiemMbl
BHIGOPA TIPUMEHNMOTO MTPpaBa B paMKaxX 9TOr0 METO/a 00eceunBaeTcst Hocpes-
CTBOM HICTIOJIb30BaHUS YHUMPHUIIMPOBAHHBIX MaTePUATBHBIX HOPM, KOTOPBIE pe-
IYJUPYIOT MoBeieHre CyObeKTOB OTHOIEHUH Ge3 TTOMOIIU KOJIJTM3UOHHBIX Me-
XaHNU3MOB.

EnrtooGpasHbie paBoOBbIe HOPMBI MO3BOJISIOT OCYHIECTBISATh CIEIUATBHOE
perympoBaHie OTHOIEHII BO BHEIITHEAKOHOMUYECKON /eI TeTbHOCTH, OTIpe/ie-
JISITD IIPABOBOE MOJIOKEHUE PA3JINYHBIX IPEANPUSTUN C ”HOCTPAHHBIMI UHBECTH-
siMu Ha Tepputopun PD, craryce rpakaan PD 3a pybexkowm, ipaBa u 00si3aH-
HOCTU MHOCTPAHHBIX TPask/iaH 1 opranusaiuii B Poccuu B cdepe rpaskaanckoro,
CeMeITHOTO, TPYZOBOTO 1 MTPOTIECCYaTbHOTO TIPaBa.

Ko/muanoHHBIN METOJI PETYIMPOBaHUs OKa3biBAETCsT HEOOXOIMMBIM, BO-TIEP-
BBIX, B KauecTBe 00IIETO CyOCHANApHOTO HAYasa, MO3BOJSIONIETO BOCTIOTHUTD
npo6esibl, 00pasyoIuecs pu yHU(MUKAIINU MaTePUATBHO-TIPABOBBIX HOPM; BO-
BTOPBIX, B KAYeCTBE OCHOBBI /I YPETYINPOBAHNS OTHOIIEHITH, BO3HIKAIONIIX

U Boeycrasckuit M. M. Mexaynapopnoe dactaoe npaso. — M.: Opucts, 1998.
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B OTAEJIBHBIX chepax COTPYAHMYECTBA C yI€TOM KOHKPETHBIX YCIOBUH €ro pea-
JIM3ALNK; B-TPETHUX, B C/IydasiX, KOIa IIPUMEHEHUE ¢IMHOO0PA3HbIX MATCPUATIb-
HO-ITPAaBOBBIX HOPM IO T€M WJIM WHBIM MPUYMHAM 3aTPyIHEHO.

B coBpeMEHHbBIX YCIOBUAX MHOTUE CTPAHbI HYT 1O IIyTH paciiupenus che-
PbI IpUMeHEHNsT YHIPUINPOBAHHBIX MAaTEPUATEHO-TIPABOBBIX HOPM, HO YHH-
(buKaIMs He MOKET OXBATBIBATH BCe BONPOCHL [10 9TOM MpudmHe B HACTOAIIEE
BpeMs GopMaMu JOCTHKEHUSA YHU(DUKAIIMHA MAaTEPUATEHO-TTPABOBOTO PETYJIH-
poBanus oTHOIIeHUH B o6macTit MUTI siBisioTes: a) 3aKI0ueHne Mercoynapoo-
HbIX 002060p06; O) YTBEPIKACHIE MENCOYHAPOOHO-NPABOBHIX 00bIuaes, BbIpaba-
THIBAEMBIX Ha OCHOBE IIHMPOKOIi U eMHOOGPA3HOl TPAKTUKU MEKLYHAPOIHOTO
COTPYIHUYECTBA; B) IPUHATHE PEKOMEHOAUUL MENCNPABUMELbCNEEHHBIX U He-
NPACUMENLCMBEHHDIX MENHCOYHAPOOHBIX OP2LAHUSAUULL U ACCOUUAUUL; T') MexHcYy -
HapooHvle 00LIKHOBEHUSL.

IIpeumyuwecmea mamepuanvio-npasoso20 memooa pezyiupo8anus Mox-
HO ¢(hOPMYIMPOBATh CJIEAYIOIUM 06PA3OM:

QO MaTepuaIbHO-TIPABOBbIE HOPMBbI, CO3/IaBaeMbI€ IIPU UCTIOIb30BAHUH ITO-

0 METO/IA, 110 CBOEMY COAEPKAHKIO TPU3BAHDI HEIOCPEACTBEHHO PEryJIn-
POBATh rPaKAAHCKO-TTPABOBBIE OTHONIEHHS ¢ MHOCTPAHHBIM SJIEMEHTOM.
VIHBIMU CJIOBaMM, IIPU MATEPUAIbHO-TIPABOBOM METO/E PEryJIMPOBAHMS
BCerja MPUMEHSETCST CIIENNANbHOE PETYJIUPOBAHIE, a TIPU KOJJIU3UOH-
HOM — o0111€€;

QO ucnosb30BaHKe METO/IA TIPSIMOTO PETYJIMPOBAHUS CO3/AeT ropasno O0JIb-
HIYIO ONPEAESEHHOCTD /ISl Y4aCTHUKOB COOTBETCTBYIONMX OTHONICHUI,
MOCKOJIBKY MM MaTePUATbHO-TIPaBOBblE HOPMbBI BCET/la U3BECTHBI 3apa-
Hee;

Q npuMeHeHne MeTO/Ia IIPAMOT0 PErYIUPOBAHUS IPU CO3TaHUU MaTePHaIb-
HO-TIPABOBBIX HOPM, COAEPKANIMXCS B MEFKLYHAPOAHBIX IOTOBOPAX, MA€T
elle OJIHO JOMOJHNTEIbHOE TIpeuMyInecTBO. OH M03BOJAET B GOIbIIEH
CTENeHN, 9eM KOJJIM3MOHHBIA MeTo/, n3beraTh OJHOCTOPOHHOCTHU TPH
CO3/IAaHUM TIPABOBOTO PETYJINPOBAHMUSI.

Ha cospemenHOM sTare pacnpocTpaHeHbl CIeAYIONe BUAbI YHU(PUKAIUN
HOPM MKy HAPOAHOTO YaCTHOTO [TPaBa: a) CO3aHue rOCyAapCcTBaMU enHO00-
Pa3HBIX MATEPUAIBHBIX TIPABOBBIX HOPM IPAKAAHCKOTO, CEMEHHOTO 1 TPYA0BO-
ro npagsa; 6) cozaanue rocyAapeTBamMm eMHO0OPAZHBIX KOJIM3HMOHHbIX TPABO-
BBIX HOPM ITyTeM IIPUHSATHS YHUBEPCATbHBIX M PETMOHATBHBIX MEKIYHAPOIHBIX
JIOTOBOPOB; B) CO3JaHKe roCyAapCTBaMK eIMHOOOPA3HbIX KOJIJIM3UOHHBIX ITPa-
BOBBIX HOPM ITyTe€M ITPUHATHST IOTOBOPOB O MPABOBON MOMOIIH 0 TPAKIAHCKIM
U ceMEeHBIM JieJIaMm.

Harpumep, ApGurpaxusiii permament Komucenn OOH 1o npaBy MeskyHapoaHOI
toproeim 1976 r., mybaukaimn MexayHapoHoil ToproBoii nasarsl B [Tapuske wim
THUIOBBIE JOTOBOPBI HA MOCTABKY TOTOBBIX M3/IeINH, pa3pabaTbiBaeMble Pa3InyHbIMI
MESK/LyHAPOHBIMI TOPTOBBIMH ACCOIINAIINSIMH.



