MNMpeaMeT U cucteMa MeXXAYHaPOAHOro
YacTHOro npasa

MesxyHapoiHoe 4acTHOE MTPaBO — 9TO KOMILJIEKCHAsI TTPaBOBasi CUCTe-
Ma, 00 beMHSOAsA HOPMbI BHYTPUIOCYAaPCTBEHHOTO 3aKOHOAATEIbCTBA,
MESK/IYHAPOIHBIX JIOrOBOPOB 1 00bIUAEB, KOTOPbIE PErYJUPYIOT UMYIIe-
CTBEHHbIE U JIMYHbIE HEUMYIIIECTBEHHBIE OTHOIIEHNUS, OCJIOKHEHHbIE NHO-
CTPAHHBIM 3JIeMeHTOM (TO eCTh OTHOIIEHUST MEXIYHAPOIHOTO XapaKkTepa),
C IIOMOIIbIO KOJIJIMBMOHHO-IIPABOBOI'O U MaTEPUAJIbHO-IIPAaBOBOTO METO/10B.
Takum 06pasoM, HOPMbI MEKIYHAPOAHOTO YACTHOTO IpaBa PEryJupyioT
IpasKJaHCKO-TIPaBOBbIe, TPY/IOBbIE, CeMeiHble U JPyTrhe UMYIecTBeHHbIe
1 JINYHbIEe HEMMYIIIECTBEHHbBIE OTHOMIEHNST C MHOCTPAHHBIM 3JIEMEHTOM.
MUYII ompexnensieT mpUpPOAy HOPM MEKAYHAPOIHOTO YaCTHOTO TIPaBa,
C110c00BI IIPEOAOJIEHUST KOJUIMBUMOHHBIX CUTYALNH, IPaskIaHCKO-IIPaBOBOE
HOJIOKEHIe WHOCTPAHIIEB, JIUI 6e3 TPakIaHCTBa, MHOCTPAHHBIX FOPH/IHU-
YECKUX JIUIL ¥ TOCY/IAPCTB; BHENTHEAKOHOMUUYECKUE CJ/IEJIKU; TIOPSIIOK pac-
CMOTPEHUS CITIOPOB C MHOCTPAHHBIM 2JIEMEHTOM U [IP.
K rpymire umyniecTBeHHBIX OTHOIIEHUT, HOCAIITIX HEBIACTHBIN XapaKTep,
JITST KOTOPBIX XapaKTEePHO HAJIMYMe MHOCTPAHHOTO 2JIEMEHTA, OTHOCSTCS:
® LMYIIECTBEHHbIE OTHOIIEHMUsI, CyOHEKTOM KOTOPBIX BBICTYIIAET CTO-
POHa, TT0 CBOEMY XapaKTepy SIBJISIONIAsICS MHOCTPAHHOHN (3TO MOXKeT
OBITh MHOCTPaHHOE (DU3MYECKOE MU IOPUIMYECKOe JIUIO MU HHO-
CTpaHHOE TOCYNIapCTBO);
® UMYII[eCTBEHHbIE OTHOIIEHUS, KOTr/la BCe YUYaCTHUKHU NPUHAAJIEKAT
K OZIHOMY TOCYAapPCTBY, HO OOBEKT, U3-32 KOTOPOTO BO3HUKAIOT COOT-
BETCTBYIOINE OTHOIIECHWS, HAXOJAUTCA 3a rpaHHueﬁ;

® VIMYHIECTBEHHbIC OTHOMIEHN S, BOSHUKHOBEHNE, U3SMEHEHWE NJIN ITPEKPa-
IIeHre KOTOPBIX CBI3aHbI C IOPUINYECKUM (DaKTOM, BOZHUKAIONUM 32
rpaHutiell (MpUYNHEHNe Bpe/a, 3aKJIIoueHne J0T0BOPa, CMEPTh U T. [1.).

[Ipu 3TOM HEOOXOAMMO OTMETHTB, YTO B KOHKPETHOM TIPABOOTHOTIIE-
HUU TIOZ00HBIE BAPUAHTBI MOTYT TIPUCYTCTBOBATH B JIIOOBIX COUETAHUSIX,
BKJIIOYAst U TaKWe CJyYau, KOTJla BCe TPU M3J0KEHHBIX BapuaHTa OyayT
CYIIIECTBOBATD B OJIHOI IIpakTH4yecKoil cutyanuu. Tem He MeHee B cocTa-
Be MPABOOTHOIIEHUSI JIOCTATOYHO HAJUYUS XOTsI Obl OJIHOTO U3 yKa3aH-
HBIX 9JIEMEHTOB, YTOOBI OHO HOCUJIO MEKYHAPOAHBIX XapaKTep.
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B poccuiickoMm rpasxkianckoM 3aKOHOJATeJIbCTBE MHOCTPAHHBIN 3Jie-
MEHT B YaCTHOIIPABOBOM OTHOIIeHUn omnpenessercs 1. 1 cr. 1186 'K PO.
[To MHeHUIO HEKOTOPBIX aBTOPOB!, B 3TOM OIpe/eJIEHNN COAEPKUTCS [10-
BOJIBHO MHOTO TIPOOEJIOB: B KAUECTBE MHOCTPAHHOTO CYOHEKTA HE HA3BAHDI
WHOCTPAHHOE TOCYZIaPCTBO U MEXKAYHAPOJHAS OPTaHU3AIUS; I0opUIAde-
cKuii (aKT, MMEBIIIHIT MECTO 32 TPAHUIIEl, HE BbIJIeJIEH B KAUeCTBE OJTHOTO
13 BApMAHTOB MHOCTPAaHHOTO aseMenTa. [IpaBza, B cT. 1186 ecTh yrazanue
Ha FPAKIAHCKO-TIPABOBbIE OTHOIIEHNUSI, OCJIOKHEHHbIE «UHBIM HHOCTPAH-
HBIM 9JIEMEHTOM», YTO BOCITIOJIHSIET TIPOOEITBI, HO BEChMa HEOTIPEIETEHHBIM
006pasom.

C Touku 3peHus co/iepskaHusl, OTHOIEeHUsI, BXostue B nmpeamer MYTI,
MOJKHO Pa3/ieJTUTh Ha CJIeLyTONue OCHOBHbBIE TPYIIIIBL

1. OxoHOMUYECKHE, XO35CTBEHHDIE, HAYYHO-TEXHUIECKUE U KYJIbTYP-
HBIE CBSI3U B T€X WX YACTSIX, KOTOPBIE MTOJIIA/IAIOT M0J] YKA3aHHbIE BBIIIIE
kputepuu. B manHoM cirydae 3amaua MYII coctonT B peryimpoBannn
JIeJIOBBIX KOHTAKTOB OPraHusaliii u GpupM pasaimyHbIX CTPAH.

2. OTHOIIEHUS C y4acTUEM WHOCTPAHIIEB, 3aTPAruBaIOIIe UX UMYIIle-
CTBEHHBIE W JIMUYHbIE HEUMYIECTBEHHBIE, CEMEHHbIE U HEKOTOPBIE
IpyTHe TIpaBa 4acTHOIPABOBOTO Xapakrepa. 3nech 3amaua MUII co-
CTOUT B PETYJUPOBAHUM TIOJIOKEHUSI WHOCTPAHIIEB HA TEPPUTOPUU
JPYTUX TOCYZAPCTB U B CO3/AHUN TaPAHTUI JIJIs1 GECTIPEISITCTBEHHON
peasiu3aiuu TaKOro pojia mpas’.

Hayka MeskIyHapOIHOTO YaCTHOTO MpaBa COCTOUT U3 001ell u 0cobeH-
HOIT acTeil. [IpeiMeTOM PacCMOTPEHUST 00well Yacmu SIBISTIOTCS UCTOYHU-
KU MEK/yHApPOJHOTO YAaCTHOTO TIpaBa, METO/bI PETYyJINPOBAHUS, yUeHUE
O KOJIJIM3MOHHBIX HOPpMaXx, Ha].[I/IOHa]IbeIfl PEXUM U PEKUM HaI/I60]IleeFO
GJIATONIPUSATCTBOBAHUS, TIPUHITUI B3aUMHOCTH 1 AApyTHe npuHiiunbsr MYTI,
MPaBoOBOE TOJIOKEHNE CYOBEKTOB IPaKAaHCKO-TIPABOBBIX OTHOIIEHWI
C MHOCTPAHHBIM JIEMEHTOM; TOCYaPCTBO Kak 0COOBIil CyOBEKT rpaskan-
CKO-TIPAaBOBBIX OTHOIIIEHUI C MHOCTPAHHBIM 9JIEMEHTOM; MHOCTPAaHHbIE IOPU-
JIMYECKHUe JIMIa U WHOCTPaHHbIE TpaxkaaHe. B ocobennyio uacms BXOAAT
CIIe/LyOIINe Pas/Ieibl: TIPAaBO COOCTBEHHOCTH, 06sI3aTEJIbCTBEHHOE TIPABO,
KPEJUTHBbIE U pacyeTHbIE OTHOIIEHUS, 00s3aTeIbCTBa U3 IIPaBOHAPYIIE-
HUIT; aBTOPCKOE U MATEHTHOE TIPaBo, CeMeWHoe MpaBo, HACAECTBEHHOE
MPaBo, TPYAOBBIE OTHOIIEHUS W MEKIyHAPOIHBIN TPAKIAHCKUN TpoIIecc.

U Temvman-Ilasnosa U. B. Mesxaynapoaroe yactioe mpaso: Ilocobue st crauu aK3ame-
ma. — M.: [OPAIT, 2005. — C. 12.

2 Taepunos B. B. Mexaynapoaroe yactHoe npaBo: Kpartkue yuyeGHble Kypchl I0pHaHie-
cknx Hayk. — M.: Hopma, 2006. — C. 6.
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OCHOBHBIMH TEHAECHIUAMU PA3BUTUA MEXK/IYyHAPOJHOI'O YaCTHOTO ITpa-
Ba Ha COBPEMEHHOM 9Tall€ MOKHO CHHUTATb!:

cTpeMyieHHe K YHU(DHUKAINN TPABOBBIX HOPM IIYyTEM HPUHSATIS MEXK-
JIYHAPOJHBIX JIOTOBOPOB U TUIIOBBIX 3aKOHOB;

MOsIBJIEHHE KOJJIM3UN MEKIY HOPMaMU MEKIYHAPOIHBIX JOTOBOPOB
B obsact MYII;

coBepiencTBoBanue u kKojaudukaius Hopm MYII Ha HaloOHATBHOM
YPOBHE;

BO3pacTaHye POJIM IPUHIIMIIA ABTOHOMHUHU BOJIM CTOPOH, MEPEXO0]
K 6oJiee TOKUM HOPMaM KOJLIM3UOHHOTO IIPaBa;

pacuupenne cepbl AeicTBUS MeKIyHAPOAHOIO YaCTHOIO IIpaBa
(KoCcMMYECKast eATeIbHOCTh, aTOMHAs 9HEPreTHKa, TPAHCIIOPT, CPe/I-

CTBa CBSI3U U [IP.).

MeskyHapoiHOE YaCTHOE TIPABO COOTHOCUTCST C MEXK/TYHAPOHBIM My6-
JMYHBIM TTPABOM. Tak, MX 00ueil ueavio sIBISETCS CO3Matne TPABOBHIX yC-
JIOBWIA IS MESK/IYHAPOIHOTO COTPY/IHUYECTBA B PA3IUUHBIX 06J1aCTAX, 06e
HAYKHU pezyupyrom MexyHapo/Hble OTHOUICHUS, 1 MEK/yHAapOJHbIE J10-
roBope! 1o MYII He MOTyT TPOTUBOPEUYNTH OCHOBHBIM ITPUHIIAIIAM MeEX-
JLyHAPOIHOTO TpaBa. Pasiimuuist o pasHbIM OCHOBAHWSIM MOKHO CBECTH B Tab-

JIUILY.
MexayHapoaHoe
Mpu3Hakn Me: HapogHoe nNpaso
P kayHapoa P YacTHoe npaBo
CyObeKTsl I'ocynapcTsa, Hauuu U Ha- | DU3MYECKHE JIULIA, FOpUIUYE-
poabl, Oopromuecs 3a CBOE | CKUE JIMIA ¥ TOCY1apcTBa
0CBOOOKAEHUE, U IP.
OOBEKTHI MexrocynapcTBeHHbIS I'paxxiaHCKO-TIpaBOBEIE (He-
perynupoBaHus (BIacTHBIE) OTHOIICHUS BJTACTHBIC) OTHOIICHHUS,
OCJIO’KHEHHBIE HHOCTPAHHBIM
JJIEMEHTOM
Merton CornacoBanue Bom rocy- | [Ipeomonenne Kommusuii (Koi-
peryJupoBaHus JIapcTB (KOOPAMHALIMOHHBIN) | TN3MOHHBIH)
Hcrounuku Me:xayHapoHslit jorosop, | HarmonansHoe 3akoHOAaTENb-
MEXIyHapOIHBII 00bIYall | CTBO, MEXK/[yHApOIHBIE JOTOBO-
u 1p. PpBL, cyneOHast 1 apOuTpakHas
MPaKTHKa, TOPTOBBIE 0OBIYAH
Ccepa neticTust Bcee rocynapcrsa u np. B kaxoM rocyznapcrse cBost
cyowextsl MII (rnobanbhas) | cucrema MYII (HanmonansHas)
OTBETCTBEHHOCTh MexnynapoaHo-tipaBoBast | ['pasknaHcko-TpaBoBast

IIpodonncenue
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IIpodonncenue mabauubt

MexayHapopaHoe
Mpu3Haku MexayHapoaHoe npaBo qaCTB:oepnpaBo
Omnpenenenne Ocobas npaBoBas cucreMa, | COBOKYITHOCTh FOPUINIECKUX
COCTOSIIIAS M3 MPUHIMIIOB | HOPM, PETryJIUPYIOLINX YacTHO-
W HOPM, PEryJUpyOIINX MPaBOBbBIC OTHOLICHUS (pU3HUC-
OTHOUICHUSI MEX]TY €ro CKHX U IOPUIMYECKUX JIMIL
cyOBbeKTaMu C MHOCTPAHHBIM AJIEMEHTOM

CBs13b MEKIYHAPOIHOTO TyOJINYHOTO U MEKIYHAPOAHOTO YaCTHOTO TIpa-
Ba TaKyKe TPOABJIsieTcst B ToM, uTo B MUII rcnobayeTcest psiji 06IuX Havat
MEKyHapOAHOTO mybanuHoro mpaBa. Ompeessioniee 3HaUCHIE 3/1€Ch
UMEIOT TIPEK/IE BCETO IPUHIIUITBI CyBEPEHUTETA FOCYIAPCTB, HEBMEITATEe -
CTBa BO BHYTPEHHUE JIeJIa, & TaKKe HEJAOMyIeHUsT TUCKpUMUHAIuu (He-
mickpuMuHarust) B obmactu MYTI, HOPMBI KOTOPOTO B 3HAUUTETHHOM CTe-
neHr GOPMUPYIOTCS KaXKABIM TOCYZapCTBOM Ha OCHOBAHUM KaK CBOWX
JIOTOBOPHBIX 0OS3ATEILCTB, TaK U 06IIE00I3aTENbHBIX JIJIST BCEX TOCYaPCTB
HOPM U TIPUHITUTIOB MEX/YHAPOIHOTO mpaBal.

B psize cayuaes 1 MY, u MexkIyHAPOIHOE TTYOJIMIHOE TIPABO PETYJIN-
PYIOT OOIINIT KOMILIEKC OJJHUX U T€X JK€ OTHOIIEHHIT, HO C UCIIOJIb30BAHNU-
€M CBOWX CITEII(UIECKUX IS KasKIOH M3 9TUX CUCTEM METOIOB.

1 Jlannyio Touky 3penus soickasbisana C. H. JleGenes.




KOAAM3UOHHBIA U MaTEPHUAAbHO-NPABOBOM
METOAbI PeryAMPOBaHUSI B M@XKAYHAPOAHOM
YaCTHOM npase

OO61UM METOIOM PETYJIMPOBAHIS YACTHOTIPABOBBIX OTHOIIEHUTH, OCJIOK-
HEHHBIX MWHOCTPAHHBIM 3JIEMEHTOM, SIBJISIOTCSI METOJI JIelleHTPaJIn3ainu
1 aBTOHOMMY BOJM cTOPOoH. Ho oTedecTBeHHAsT TOKTPUHA MCXOINUT U3 TOTO,
y1o MYII cBOMCTBEHHBI CBOM criennpuIecKre TPUeMbl U CPECTBA Pery-
JIMPOBAHUS TIPAB U 00SI3aHHOCTEH YYACTHUKOB MPAKIAHCKIX TIPABOOTHO-
HIEHUH MEXKIYHAPOJHOTO XapakTepa. MOKHO BBIIEJUTD cieryioliie Gop-
MBI OCYIIECTBJIECHUS METO/IOB MEKYHAPOAHOTO YACTHOTO TIPaBa:

® HAIMOHAJIBHO-TIPABOBYIO — ITyTeM NPUHSITUS TOCYIAPCTBOM KOJLITH-

3UOHHBIX HOPM;
® HAIMOHAJIbHO-TIPABOBYIO — IIyTEM IIPUHATHS TOCYaPCTBOM MaTepu-
AJILHBIX HOPM;

® MEXIYHAPOIHO-TIPABOBYIO0 — TTOCPEICTBOM YHUMDHUIIMPOBAHHBIX KOJI-
JIN3UOHHBIX HOPM, IIPUHATBIX MEXK/AYHAPOAHBIMU JI0TOBOPaMU;

e MeXKIyHapoJHO-IIPABOBYIO — IIyTeM CO3JaHusd OJUHAKOBLIX II0 CO-
JIEPKAHUIO TPAYKIAHCKO-TIPABOBBIX HOPM, TO €CTh YHU(DUIIUPOBAHHBIX
(emnHOOOPA3HBIX) MaTePUATBHBIX HOPM.

Takast cuTyarnust J0CTATOYHO PEIKA B TEX CIydasix, Korjaa oOIecTBeH-
HOE OTHOIIICHIE BO3HUKAET MEKIY CyObeKTaMU OJHON U TOil JKe rocyaap-
CTBEHHOH IIPUHA/IJIEKHOCTH U B PaMKaX I'PaHu1] KOHKPETHOI'O roCy1apCcTBa.
Opnnako ecjan OHO MMeEeT OJHY MJIM HECKOJIbKO COCTABJISIONINX, [IpUJia-
IOIIMX COOTBETCTBYIONEMY OTHOIIEHUIO MeX/lyHapOIHbII XapakTep, TO I10-
TOOHBII COCTAB Kak ObI OJIHOBPEMEHHO «ITPUBSI3BIBAETCSI» CPa3y K HECKOJIb-
KUM TIPABOBBIM CUCTEMAaM, KaK/[ast 13 KOTOPBIX IIOTEHIIMATBHO MOKET OBITH
MCIIOJIb30BaHa B JaHHOM ciryuae. [losaTomy 3amaua mpaBoripuMeHnTe s 3Ha-
YUTEJIBHO YCJIOKHAETCS, TaK KaK U3 BCEX CUCTEM, IIPETEHAYIOMNX Ha pery-
JIMPOBAHME B3AMMOOTHOIIEHUH CyOBEKTOB, HEOOXOMMO BBIGPATD OJIHY.

KOAAM3MOHHDIAN METOA PeryAMpOBaHMs

Kosmsuonsomy metony perysuposanuss MUIT o6si3aHO ¢BOMM BO3-
HUKHOBEHWEM U JaJibHelimm passurueM. B sureparype o MYIT 06bran0
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OTMEYAEeTCs, YTO TPU MIPABOOTHONIEHUU C WHOCTPAHHBIM 3JIEMEHTOM BCe-
IZIa BOBHUKAET TaK Ha3bhIBaeMbIil KOJJIM3UOHHBIN BOTPOC: HEOOXOMAMMO
peNnTh, KAaKOW M3 BYX KOJJIUIUPYIONINX 3aKOHOB TIOJJIEKUT TIPUMEHe-
HUTO — JIEHCTBYIONIWI HA TEPPUTOPUH, /i€ HAXOAUTCS Cy/I, pacCMaTpHUBa-
TOTIUH /1eJI0, MM MHOCTPAHHBIN 3aKOH, TO €CTh 3aKOH TOU CTPAHbBI, K KOTO-
POiT OTHOCUTCSI MHOCTPAHHBIHN 3JIEMEHT B PACCMATPUBAEMOM JIEJIe.
Kosmisnonnast mpobiema — mpobsieMa BbIOOPa MpaBa, MOJIEKAIETO
IIPUMEHEeHUIO K TOMY WJIK MTHOMY ITPaBOOTHOIIeHHIo, — TununyHa st MUIL
Ecim B 1pyTux oTpacisax mpasa BOIPOCH KOJIJTU3UU 3aKOHOB UMEIOT BTO-
pOCTeleHHOe 3HAYEHUE, TO UMEHHO 3/IeCh KOJUIN3UOHHAs TIpobJieMa U ee
yCTPaHEeHWEe COCTABJSIOT OCHOBHOE COJIEP;KaHME TOW TIPABOBON OTPACIIH.
Kosmsust MoskeT GbITh yCTpaHEHA Iy TeM UCIIOJIb30BaHMsI TaK Ha3bIBae-
MbIX KOJIJIN3UOHHBIX HOPM, YKa3bIBAIONIUX, KAKOW 3aKOH IO/IJIEXKUT TIPU-
MEHEHUI0 B TOM mjin nHOM ciydae. CiiezioBaTesibHO, caMa KOJJIM3UOHHAS
HOPMa, I10 CYIIECTBY, He PelIaeT JieJla, a OTChLIAET K MaTEPUAbHBIM HOP-
MaM, [IPelyCMaTPUBAIOIIUMM COOTBETCTBYIONIME IIpaBuia. V1 Bompoc Oyner
peraThesl Ha OCHOBAHWY 9TUX TIPABUII.
Kosnmmanounbiii MeToi MHOT/Ia HA3bIBAIOT OTCHIJIOYHBIM, TIOCKOJIBKY, IO
MHEHUIO HEKOTOPBIX MCCJIe0BaTeNel!, KOMIN3MOHHAsT HOpMa JIUIID «IIe-
peziaeT» COOTBETCTBYIOINIME OTHOIIEHUS HA pa3pellleHre KOMIIEeTEHTHOTO
MIPaBOMNOPSJIKA, a He peryaupyet nx cama. C aToil TOUKO# 3peHus mojaemMu-
supyeT B. B. [aBpuioB B cBoeM Kypce JEKITU 10 MeXAYHAPOIHOMY YacT-
HOMY TIpaBy>.
B wacTHOCTH, OH OTMEYaeT HEKOTOPbIE HEOCTATKN KOJTM3UOHHOTO Me-
TO/1a TIPABOBOTO PETYJINPOBAHNS.
1. To 06cTOATENBCTBO, YTO YKA3aHHBINA CII0CO0 He CIocoOCTBYET J10-
CTHIKEHUIO eTHHOO0Pa3nst paspelieHusl OJMHAKOBBIX M0 CO/EpIKa-
HUIO MPABOBBIX CITOPOB WJIU JIPYTUX KOHPIUKTHBIX CUTYAII MEXK/LY
KOHTPareHTaMu B Cy/IaX Pa3JIMYHBIX TOCYIAPCTB, TaK KaK HOPMbI Ha-
IIMOHAJIbHBIX IIPABOBBIX CUCTEM MOTYT TI0-PAa3HOMY IOJIXOJIUTD K pe-
TYJIMPOBAHUIO OJIHUX U T€X K€ OTHOIIEHU. 3/1eCh Mbl UMEEM JIEJI0
¢ eHOMEHOM, KOTOPBIN B IOKTPUHE MEKITYHAPOIHOTO YACTHOTO TPa-
Ba TOJIYYMJI HA3BAHUE «XPOMAIOIINE OTHOIIEHUST.

2. Tak Kak KOJJIM3WMOHHBIE HOPMBI CO/IEPKATCST B 3aKOHOJATEIbCTBE
Pa3JINYHBIX TOCYAAPCTB, BOZHUKACT KOJTHU3NUS MEXKIY CAMUMU STUMHU
Hopmamu. [ToaTomy nHocTpanHoe IPaBo, K KOTOPOMY OTCBLIAET KOJI-

' Boeycnasckuit M. M. Mesxnynapogtoe yactHoe mipaBo. — M.: IOpuct, 1998.
2 Taepunos B. B. Ykas. coa.— M.: Hopma, 2006. — C. 17—19.
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JIN3UOHHAST HOPMa, MOJKET, B CBOIO OU€PE/lb, TIPELYCMOTPETH HEOOXO0-
JIMMOCTbD TTPUMEHEHVSI HOPMAaTUBHBIX MPE/IITUCAHUI TIePBOTO TOCY/Iap-
CTBa WJIM KaKOW-HUOY/Ib TPEThEl cTpaHbl. J[pyrumMu ciioBaMu, B laH-
HOM cCJIyyae HY OJIHAa U3 HAI[MOHAJIbHBIX IIPABOBBIX CHCTEM MOJKET He
pU3HATH ceOst KOMIIETEHTHOI B PETYJIMPOBAHUN CIIOPHOTO TTPABOOT-
HOILIEHUA.
B nocneree BpeMst MEKIYHAPOIHOE COOOIIECTBO TIPHUJIATaeT 3HAYN-
TeJThbHBIE YCUJIHS TI0 YCTPAHEHUTO TTPOTUBOPEYNA MEK/TY KOJTHM3NOH-
HBIMM HOPMaMM Pa3JU4HbIX cTpaH. [l aToil 11esn ncronab3yoTes
MEKYHAPOHBIE IOTOBOPBI, 3aKII0UaeMble MEXKIY TOCYAapCTBaMHU.
VX yyacTHUKM TPUHUMAIOT Ha ce0st 00513aTeIbCTBA UCIOIb30BATH
chopMyIMPOBAHHDBIE B TAKUX COTJIATIEHUSIX €MHO0OPa3HBIE KOJLIH-
3WOHHBIC HOPMBI 110 ONIPEICIEHHOMY KPYTY OTHOTIEHUH, BXOSAIITNX
B ripesvet peryaupoBanust MYUIIL. Oxnako nporpecc, KOTopbiit /10-
CTUTHYT B 9TOU OGJIACTH, BCE €Ile HEJIb3sl IIPU3HATh CYIIeCTBEHHBIM.
= KoJUIM3MOHHBIM METO/l PeTyJIMPOBAHUS, HECMOTPS Ha TO UYTO OH
HCIIOJIb3YETCS 1IPU PEryJIMPOBAHUN MEK/YHAPOIHBIX OTHONIEHUI,
HaIMOHAJIEH TI0 CBOeH cyTH. MaTepnasbHBI 3aKOH, K TTPUMeHe-
HUIO KOTOPOTO Hen36EKHO MPUBOAUT KOJUTU3UOHHBIN METOJI, B TI0-
JABJISIONIEM OGOJIBIIUHCTBE CJydaeB Oy/IeT sBAAThCI BHYTPEHHUM
3aKOHOM KOHKPETHOTO FOCY/IaPCTBA, M3HAYATBHO HE PACCUNTAHHDBIM
Ha PEryJUpoBaHue MEKIYHAPOIHBIX HEMEXKIOCY/IapCTBEeHHbIX He-
BJIACTHBIX OTHOIIEHWH.
= B Tex cayyasx, Korjja B COOTBETCTBUH € KOJJIM3MOHHBIMU HOPMa-
MU HOJJIEKUT IIPUMEHEHHMIO HHOCTPAHHOE TIPABO, BO3HUKAET Cepb-
e3Hast IpobIemMa YSICHEHNST €T0 COMEP/KAHNS, TOMKOBAHUST U TTPUH-
UIIOB peasusaiiuu. [IpoBejieHre KaueCTBEHHONW paboThl B 9TOM
06TaCTy TMPEICTABISAET 3HAYUTENHHYIO CIOKHOCTD /IS HATIMO-
HAJIbHBIX TIPABOOXPAHUTEIBHBIX OPTAaHOB Pa3HbIX CTPaH, KOTOPBIE,
KOHEYHO 3Ke, He MOIYT 3HaTb IIPaBO MHOCTPAHHOI'O TOCYapCcTBa
C TAKOW CTEIEHbIO JAeTATBHOCTH, KaK cBoe'.

[Tockonbky KONTM3MOHHAS HOPMa — 3TO HOPMA, OTIPe/eIsTIonIas, TPaBo
KaKOTO TOCYIapCTBa JI0JKHO OBITh IPUMEHEHO K COOTBETCTBYIOIIEMY TTPa-
BOOTHOIIIEHUIO, TO ECTh HOPMa OTCHIJIOYHOTO XapaKTepa, ef0 MOJKHO PYKO-
BOJICTBOBATHCS TOJBKO BMECTE € KAKMMU-TMOO MaTepUaIbHO-IIPABOBLIMU
HOPMaMH, K KOTOPBIM OHA OTCBIJIAeT, — HOPMaMU 3aKOHO/IATEThCTBA, pe-
MIAIOIME BOTIPOC TIO CYTIECTBY.

! Taspunog B. B. Yka3. cou. — M.: Hopma, 2006. — C. 15-17.
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[TpuMeHeHre KOJUIMBMOHHOTO METO/a He0OXO0AUMO:

e B KauecTBe 00IIEero cyOCHIMapHOro Havyaja, IO3BOJIAIONIEr0 BOCIIOI-
HUTb MPOGEJTbI, 0Opasyomrecs Ipr yHU(GUKAINN MaTepUaibHO-TIpa-
BOBBIX HOPM,;

® B KAuecTBe OCHOBBI JIJII PETYJIMPOBAHUS OTHOIIEHNI, BO3HUKAIOINX
B OT/IEJIBHBIX chepax COTPYAHUYECTBA, U C YIETOM KOHKPETHBIX yC-
JIOBUH €ro peausaluu;

e B CiyYasx, KOIja IpUMeHeHre eInHOo00pasHbIX MaTePUajIbHO-IIPaBO-
BBIX MPEANMCAHUHN IO TeM WJIM WHBIM MPUYMHAM BCTpedyaeT 3aTpy/l-
HEHUSI.

Hamra noktpuna He orpannumnBaet cojiepskanne MYII Tonbko Kommmnsn-
onHbiMu HOpMaMu. Ob0bennHenue B cocrabe MYII KoJIM3UOHHBIX U Ma-
TePUAIBHO-IIPABOBBIX HOPM OCHOBBIBAETCSI Ha HEOOXOIUMOCTH PETYJIIHPO-
BaTh OJIHOPOJIHBIE TI0 CBOEMY XapaKTePy OTHOIIEHUS ABYMs Pa3JIUIHBIMU
METO/[aMHU.

[ToMuMO MaTepUaIbHO-TIPABOBBIX HOPM MEK/IyHAPOIHBIX COTJIAIIEHUI,
MUYII BkiiovaeT ¥ MaTepuaIbHO-TIPABOBbIE HOPMbI BHYTPEHHETO 3aKOHO-
JIATEJIbCTBA, CIIEIUATHHO MTPe/HA3HAYCHHBIE JIJIST PETYTMPOBAHUS TPAXKIAH-
CKMX OTHOTIEHUI ¢ MHOCTPAHHBIM 3JIEMEHTOM.

MaTepHaAbHO-NPAaBOBOM METOA
peryAMpoBaHus

Paspemienne mpobiembl BEIOOPa TIPUMEHUMOTO TIPaBa B paMKax 9TOTO
MeTOj1a 00ECTIEYNBAETCST TOCPEACTBOM HCIOIb30BaHMsT YHUDUIIMPOBAHHBIX
MaTepraIbHbIX HOPM, KOTOPbIE PETYIUPYIOT TIOBeAeHE CyOhEeKTOB OTHO-
eHuii 6e3 MOMOIIN KOJUTU3HOHHBIX MEXaHU3MOB.

Enuroo6pastbie 1paBoBble HOPMbI MO3BOJISIIOT OCYIIECTBJISIT CIIEIIU-
aJTbHOE PETYJINPOBAHNE OTHOMIEHUI BO BHEITHEOKOHOMUIECKOH AesSTeh-
HOCTH, OIPe/IeJISITh IPABOBOE MOJIOKEeHNE PA3IUIHDIX TTPEATIPUATHI C UHO-
CTPaHHBIMH WHBECTUIUSIMU, YIPEKIeHHBIMU HA Tepputopun PO, ctaryc
rpaskan PM 3a pyGeskoM, TpaBa 1 0OSI3aHHOCTH WHOCTPAHHBIX IPasKIaH
u opranusanuii B Poccuu B cdepe rpakJaHCKOT0, CEMEITHOTO, TPYI0BOTO
1 TIPOIeCCyaqbHOTO TIPaBa.

B coBpeMeHHbBIX YCIOBUIX MHOTHME CTPAHBI UAYT 110 IIYTH PACIIUPEHUS
cchepsl TpUMeHeHNs YHUDUIIMPOBAHHBIX MaTepUaIbHO-TIPABOBBIX HOPM,
HO yHU(DUKAIMA HEe MOXKET 0XBaThIBATh Bce BOMPOCHL. [loaTomy B HacTOs-
1iee BpeMs opMaMu JOCTIKEHUST YHUDUKAIINYA MaTePUAIbHO-TIPAaBOBOTO
peryaupoBanus otHoteHuil B obmact MYUTI siBistroTest:
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® 3aKJIIOYEHIE MEXIYHAPOAHBIX J0TOBOPOB;

e yTBEPIKICHUE MEKIYHAPOIHO-TPABOBBIX OOBIYAEB, BHIPAOATHIBACMBIX
Ha OCHOBE IUPOKOH U eIMHOOOPA3HON TPAKTUKU MEKyHAPOIHOTO
COTPYAHUYECTBA;

® [IPUHSATHE PEKOMEHIANNN MeKIIPABUTENbCTBEHHBIX 1 HETIPABUTE b~
CTBEHHBIX MEKIYHAPOIHBIX OPTAHU3AIIMIT M aCCOTMAIIN (HATPUMep,
Apburpaxkubiii permament Komuccun OOH 1o npaBy MeskayHapoj-
Hoit Toprosiu 1976 r., nmyGaukanun MekayHapoagHON TOProBoil ma-
satel B [Tapuske niam THITOBbIE IOTOBOPBI HA TIOCTABKY TOTOBBIX M3/le-
Jiii, pazpabaTbiBaeMble PA3INYHBIMU MESKLYHAPOIHBIMU TOPTOBBIMI
ACCOITHAIIVSIMHU );

® MEKIyHApPOIHbIE OOBIKHOBEHUSL.

Ipeumywecmea MaTepuaJbHO-IIPABOBOIO METO/IA PETYJINPOBAHU MOXK-
HO ¢(HOPMYJIHPOBATH CIEAYIONTIM 0OPA3OM.

e MarepuasbHO-1IpaBOBbIE HOPMBI, CO3/IaBaeMble IIPU UCII0JIb30BaHUN
3TOTO METO/Ia, TI0 CBOEMY COJIEP:KaHMIO MTPU3BAHBI HETTOCPEICTBEHHO
peryJinpoBarh Tpaxk/JaHCKO-IIPABOBbIE OTHOIIEHUS C MHOCTPAHHBIM
aneMeHTOM. VIHBIMU cjloBaM#, TIPU MaTepUaTbHO-TTPABOBOM METO/Ie
peryJmpoBaHusl Bcersia MpuMeHsIeTcs clelialbHoe PeryJnpoBaHue,
a pU KOJUTH3HOHHOM — 0OITiee.

e llcrionb3oBaHue MeTojla MPSMOTO PEryJNpPOBAaHUS CO3/IaeT ropas/io
GOJIBIITYIO OTPENETEHHOCTD IS YYaCTHUKOB COOTBETCTBYIONIUX OT-
HOIIIEHWH, TTOCKOJIBKY MM, a TaKKe COOTBETCTBYIONUM OpraHam, KO-
TOpbIe OY/YT UX MPUMEHSTh, MaTepPUATLHO-TTPABOBBIE HOPMbI BCET/Ia
M3BECTHBI 3apaHee.

e [IpumeHeHue MeTO/Ia NPSIMOTO PEryJUPOBAHUS [IPU CO3/IaHUM MaTe-
PUATBbHO-TIPABOBBIX HOPM, COJIEPKANNXCST B MEKIYHAPOIHBIX /I0TO-
BOPAX, JIA€T ellle OJIHO JAONOJHUTENbHOE peumyiiectBo. OHO M03BO-
JisieT B 60JIbIIIell CTeneHu, YeM MPH MCHOIb30BAHUN KOJUIU3UOHHOTO
MeTo/1a, U30eraTh OJHOCTOPOHHOCTH TIPU CO3/IaHUK ITPABOBOTO PETY-
JIMPOBAHUSI.

Ha coBpemenHOM aTame pacpocTpaHeHbl CJeyiolne BUIbl yHUMIKA-

1M1 HOPM MEK/LYHAapO/HOTO YaCTHOTO IIpaBa:

® Cos/laHue TOCYAAPCTBAMU eNHOOOPA3HBIX MATEPHATBHBIX TIPABOBBIX
HOPM TPak/IaHCKOTO, CEMEIHOTO U TPYAOBOTO MPaBa;

® CO3[aHUe TOCYAaPCTBAMU €IMHOOOPA3HBIX KOJLTM3HOHHDIX TIPABOBBIX
HOPM ITyTeM NPUHATHUSA YHUBEPCATbHBIX U PETMOHAJIBHBIX MEKTyHa-
PO/IHBIX JIOTOBOPOB;
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e Co3aHMe FOCYIaPCTBAMU €ANHOOOPA3HBIX KOLIM3NOHHbIX IIPABOBbIX
HOPM ITyTeM MPUHSTHS IOTOBOPOB O TPABOBOH MTOMOTIIN IO TPasK/aH-
CKUM U CEMEUHDBIM JIeJIaM.

Kax u KOJUTM3HOHHBIN METO/, METO/l MaTEPHATLHO-TTPABOBOTO PETYJIH-
POBaHUST OTHOIEHUH 06JIaIaeT PSIIOM HEAOCTATKOB, K YHCIY KOTOPBIX, 110
muernio B. B. TaBpuiiosa, MOJKHO, B YaCTHOCTH, OTHECTH CJIE/IYIOIIHE:

e CpPaBHUTEIBHO Y3KYIO IIPeAMETHYIO chepy pacrpocTpanenns yandu-

[IMPOBAHHBIX MATEPUATBHBIX HOPM;

e HaJWYMe 3HAYMTENHHOTO KOJIUYECTBA MPOOETOB U HEYETKUX (hOpMy-
JIMPOBOK B TEKCTaX aKTOB, COAEPIKAIUX YHUDHUITHPOBAHHBIE HOPMBI
(mosTomy MHOTUe MexIyHapojaHbie ucrounuku MYIL HocsaT 0606-
IEHHBII U HETOJMHBIIH XapakTep; B MOCTEHEM CIydae PeryJanpoBa-
HIE OTHOIIEHUHT OyI€T BO3MOKHBIM TOJIBKO C TOMOMIBIO KOJUTU3UOH-
HOTO METO/IA);

® JIMCTIO3UTUBHBIN XapaKTep MPEATHCAHUH GOMBITMHCTBA YHIUDUITHPO-
BaHHBIX HOPM (HEOOXOAMMO OTMETHUTD, UTO CO3AATENH MEKYHAPOI-
HBIX JIOTOBOPOB U KOHBEHIIUI B GOJIBITMHCTBE CIy4aeB OTKA3bIBAIOT-
Csl OT MCIOJIb30BAHKMA B MX TEKCTaX MOJOKEHUH MMIIEPaTHBHOTO
XapakTepa);

e TOT (hakT, 4TO camo 1o cebe Hamuune yHU(UIIMPOBAHHBIX HOPM He
ycTpaHsieT npobeMbl X eANHOOOPAZHOTO MPUMEHEHHs (OJMHAKO-
Bbl€ KaTerOPUU U TOHATHS, UCIIOJIb3yEeMbIE B MESK/LyHAPOIHO-TIPABO-
BbIX ricTouHnKax MYTI, MOTYT MO-pasHOMY MTOHUMAThCSI, TOJTKOBATh-
€Sl M MICTIOJTb30BAThCA B Pa3HbIX cTpaHax)’.

! Taspunos B. B. Yka3. cou.— M.: Hopma, 2006. — C. 18—19.



